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EXPERIENCE SHARING

WHAT'S IN THE
TOPIC:
Changing Legal Representative
who is a shareholder and
Chairman of the Board of
Directors when he/she died

During the operation of the business, there are many unintended and unforeseen events and one of which is that
the sole legal representative of the business, who is a Company’s shareholder, cum Chairman of the Board of
Directors ("BOD"), incidentally died. That might cause the business operation stalled because without the legal
representative and the Chairman, it is very difficult for the company to prepare relevant legal procedures in
accordance with the law.
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The situation might become more difficult if a company
(“Company X”) only has three individual shareholders and
they are also the three members in the BOD of Company X.
Moreover, the Chairman of the BOD is also the sole legal
representative of the company. If the Chairman is
incidentally died, Company X shall have only two shareholders and two members of the BOD. Thus, Company X shall
lack three important positions, namely: (1) company shareholder, (2) the Chairman of the BOD and (3) the legal representative of the company.
Pursuant to Article 13.5 of Enterprise Law 2014, the legal
representative's death shall be regulated as follows:
“5. If the enterprise has only one legal representative and such
person is not present in Vietnam for more than 30 days without
authorizing another person to act as the legal representative,
or such person is dead, missing, detained, sentenced to
imprisonment, or legally incompetent, then the company
owner, the Board of members, or the BOD shall designate
another person as the legal representative.”

For the specific situation mentioned above, the BOD might
not designate "another person as the legal representative"
because the BOD does not have enough members as
required by law to hold the BOD meetings. Therefore,
Company X shall elect additional members to the BOD of
the Company. The authority to elect members of the BOD
shall be the General Meeting of Shareholders ("GMS"), as
stipulated in Article 135.2.c of the Enterprise Law 2014 as
follows:
“2. The General Meeting of Shareholders has the following
rights and obligations
c. Elect, dismiss, discharge from duty members of the Board
of Directors and Controllers;”
Thus, Company X shall organize a meeting of GMS to elect
additional members to the BOD. However, in order to
organize the GMS, it is necessary to determine the heir of
the death shareholder, in accordance with the Civil Law,
which shall cause more delay for daily operation of
Company X.
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After determining the new shareholder, the GMS of Company X shall hold a meeting to elect the additional
members of the BOD to replace Mr. A. From there, the BOD of Company X shall meet to make decisions on the
following two issues:
(1) Elect the Chairman of the BOD;
(2) To designate another person as the legal re-presentative who died in accordance with Article 13.5 of the 2014
Law on Enterprises;
After obtaining the new BOD's Decision and Report, Company X prepares a dossier for changing the legal
representative as prescribed in Article 43 of Decree 78/2015/ND-CP on business registration and submit the
dossier according to the order and regulations of the law.
In conclusion, when the legal representative of the company, who is also a shareholder and the Chairman of the
BOD, died, the company might face a difficult situation which cause stall to daily operation of the company,
mainly because the procedures of inheritance in accordance with the Civil Law.
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